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Utility Service for Tenants with
Delinquent Landlords

Tenants who pay for utility service through their rent
face unique shutoff problems when bills go unpaid. The scenar-
io often develops like this: Utility service is provided to a house
in a landlord's name, with the tenant paying for the service
through his or her rent. At some point, the landlord fails to pay
the bill, and service to the home is disconnected.' When the
tenant seeks to have service renewed in his or her own name,
the utility refuses unless and until the back bill is paid. On its
face, it might seem obvious that the tenant may not be held
liable for this arrearage. Resolution of the issue, however, is
clouded by the fact that the service is provided not only to the
same premises, but to the same end user as well. Only the name
of the person who receives and is responsible for the bill is
different.

I. The Case of the Delinquent Landlord

The rule is well established that a public utility may not
require someone to pay the debts of another person prior to
providing utility service. Remarkably, litigation over this issue
extends back to the early 1900s. As early as 1914, the New
Mexico Supreme Court held that a water company rule that
authorized the utility to shut off service to consumers in all
cases of nonpayment “‘would be unreasonable and void if so
construed as to permit the water to be shut off, or not turned on,
because a former owner or occupant had not paid his bill.""? A
utility, the New Mexico court held, may not “‘coerce the new
oWwner or occupant into paying for water, or service, for which
they did not contract and from which they received no benefit."*

1. For an excellent discussion of whether there is a *'property inter-
est'” in continuwed utility service, see generally T. Duhamel, Rights
of the Nonbilled Utility User, 19 CLearincHouse Rev. 249 (July
1985).

. State ex rel. Scotillo v. Water Supply Co., 140 P 1056 (N.M.
1914).

3. Id. at 1057, accord Linne v, Bredes, 86 P. 858, 859 (Wash. 1904);
Millville Improvement Co. v. Millville Water Co., 113 A. 516,
517 (N.J. 1921); Pool v. Paris Mountain Water Co., 62 5.E. 874,
876 (5.C. 1908); see gemerally Annot. 19 A.L.R.3d 1227

[

Recent federal court decisions have addressed the same
issue, primarily within the context of municipal utility practices.*
The federal cases have addressed the issue on constitutional
grounds. The language of the decisions, however, makes clear
that the utility practice of seeking to impose liability for the
debt of a third party on a person wishing utility service fails to
meet basic precepts of justice, and reasonableness as well.

The Fifth Circuit case of Davis v. Weir® appears to be
the seminal decision. Davis involved water service provided by
the Atlanta, Georgia, municipal wtility. Tenant Davis paid for
his water service through his rent; in addition, he was curnent
on his rent. A dispute developed, however, between the munici-
pal wtility and Davis's landlord, The landlord refused to pay for
an “‘exorbitant waste of water'’ that resulted from defective
plumbing. When the resolution of this conflict failed and
service was disconnected, Davis sought to have the water
account placed in his own name and to have service restored.
The utility, however, refused that request, saying the back hill
must be paid first. Only in that way, the utility argued, could it
protect its interest in preserving the financial base underlying
the issuance of its revenue bonds.

The Fifth Circuit acknowledged the fiscal interest of the
utility in this regard. The court found the practice of rejecting
water service applications until all back bills are paid at a given
premise was “‘calculated to expedite the liguidation of unpaid
bills.""® The court noted that the collection of these debts helped

4, Rural electric cooperatives may also be subject to constitutional
restrictions. See R. Colton, Memao: Customer Service Protections
for Rural Electric Cooperative Customers (May 1986) (available
from National Consumer Law Center). The actions of a private
utility do not constitute *“state action”’ for purposes of applying
constitutional doctrine, See, e.g., Jackson v. Metropolitan Edison
Co., 419 U.5. 345 (1978); bur see, Comment, Constitutional
Law—Notices of Unility Shutoffls Need Not Meet Due Process
Standards Where Rules Promulgated by the lowa State Commerce
Commission Do Not Create State Action by Utility Companies—
Iowa CitizenLabor Energy Coalition v. Iowa State Commerce
Commission, 33 Drake L. Rev. 459 (1983-84).

5. Davis v. Weir, 497 E2d 139 (5th Cir. 1974).

6. fd. at 144
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