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AFFI DAVIT OF PETER S. FI SHER

|, Peter S. Fisher, being first duly sworn, hereby
depose and say:

1. My nane is Peter S. Fisher. My address is 3722

Humm ngbird Lane SE, lowa Cty, lowa 52240. | am a partner
in Fisher, Sheehan, and Colton, a firmof econom sts
specializing in the analysis of public policy. I amalso an

Associ ate Professor of Urban and Regi onal Planning at the
Uni versity of | owa.

2. | received a Ph.D. in economcs in 1978 fromthe
University of Wsconsin at Madison. Since 1978 | have
conducted a wide variety of studies in the area of applied
public finance and the anal ysis of public prograns,
| egi sl ation, and regulation. | have published a substanti al
nunber of articles in academ c journals. Further
i nformation concerning ny qualifications is set forth in
the curriculumvitae appended hereto.



3. | provide this affidavit in support of the
Plaintiffs Nancy and Lyle Strickland and the class of food
stanp recipients they represent in this case.

4. | have been asked by the Plaintiffs to give ny
opi ni on, as an econom st, concerning the refusal by the
Secretary of the United States Departnent of Agriculture
(the “Secretary”) to permt depreciation of capital assets
as a cost of doing business by self-enployed persons for
pur poses of eligibility and benefits under the Food Stanp
Pr ogr am

5. Section 2014(d) of the Food Stanmp Act, 7
U S. C 82011, et. seq. provides that “[h]ousehold incone for
pur poses of the food stanp program shall include all incone
from what ever source excluding only” certain categories.
One such category specifically excluded in Section
2014(d)(9) is “the cost of producing self-enpl oynent
i ncone...” [ Enphasi s added. ]

6. The current regulations of the Secretary purporting
to i nplenent the Food Stanp Program provide that the
al I owabl e costs of producing self-enploynment incone
i nclude, but are not limted to:

= | abor

= stock

= raw materi al

= seed and fertilizer

= interest paid to purchase income-producing property
= insurance prem uns, and

= taxes paid on incone-producing property.

However, the sane regul ations specifically exclude
depreci ation as an all owabl e cost of producing self-
enpl oynent inconme. 7 CF. R 8273.11(4)(ii)(D) (the
“Regul ations”).

7. Contrary to the Secretary’s Regul ations at issue,
the cost of producing self-enploynment income necessarily
nmust reflect depreciation of equipnent.

8. In the production of inconme, any business incurs
costs, including costs of capital assets. This principle is



sel f-evident, and can be found in virtually any econom cs
text published since the beginning of that discipline. For
exanpl e: “Produci ng units buy factors of production and
supply goods and services. Producing units cone in al
shapes and sizes. They range fromthe one-man farm or
grocery store to the giant corporation... Al use |abor,
capital ...raw materials and other inputs. Use of these

i nputs involves costs of production. The inputs are used to
produce outputs which are sold on the market for a price.
Over the long run, this price nust cover the necessary
costs, or production will not continue.” LIoyd G Reynolds,
Econom cs: A General Introduction (1973) at 334. [Enphasis
in original.]

9. Input costs are represented on the firnm s incone
statenent as the “cost of goods sold.” It has |ong been
recogni zed as an econom c principle that the cost of goods
sold is the cost of the inputs actually used in the current
peri od of production of those goods, not the outlay for
inputs during that period. “Cost in an absol ute sense
records all dimnution of assets ... For exanple, let us
suppose that we want to know t he absol ute cost of operating
a given business, including all noney paid out for wages
and materials and all actual depreciation or deterioration
in the plant itself .. The business firmdoes not cal cul ate
the cost of a given nonth’s business on the basis of the
anount spent in that nonth for materials, but rather on the
basis of the anmpbunt of materials issued fromthe stockroons

for actual use during the period... It is not until the
materials are issued for use that they can be charged
against a definite product .. The raising of fixed capital

involves a simlar principle.” J.M Cdark, Studies in the
Econom cs of Overhead Costs (1923) at 38-42. Just as raw
materials inputs are charged agai nst production as they are
wi thdrawn frominventory (i.e., as the stock of working
capital, or liquid assets, is depleted), so are capital

i nputs such as equi pnment charged agai nst production as they
are used up (depleting the stock of fixed assets). In the
case of capital goods, the charge is called depreciation.

10. Depreciation represents “the |l essening in val ue of
a capital asset through wear, deterioration, or
obsol escence.” G T. Stevens, Jr., Econom c and Financia
Anal ysis of Capital Investnents (1979) at 27. As such, “it



is a cost and nust be taken into account in economnc
anal ysis.” 1d. [Enphasis added.]

11. Accordingly, depreciation represents the dollar
val ue of the asset which is actually consuned in the
process of producing incone. It is as real and actual an
expense as the cost of |abor, materials, or utilities used
in the course of producing incone. Wthout the use of
equi prent, and through its use, w thout the consunption of
such equi pnent, incone could not be produced.

12. The foregoi ng point appears al nbst too obvious to
debate. In fact the very wording of the explanation for the
anended Regul ations, referring to the “cost of capital
goods,” at | east acknow edges by clear inplication that the
cost of equipnent is a “cost” of doing business. See para.
17, infra.

13. The only feature of the cost of capital goods that
di stingui shes this cost from other expenses all owed by the
Regul ations is that it is a capital expense. Capital
expenses are actual, real and out-of-pocket expenses. The
expense i s incurred when the equi pnent i s purchased.
Sonetinmes the equipnent is purchased fromthe equity of the
busi ness (or the household, in the case of the self-
enpl oyed), sonetines fromthe proceeds of a bank | oan, and
other tinmes by way of installnment debt to the seller of the
equi prent. Whatever the formof the paynent, the expense is
different fromthe other expenses allowed by the
Regul ations in only one respect, i.e., a capital expense is
incurred for an asset in advance of its use over tine. This
fact gives rise to accounting rules which require that the
acqui sition cost, less the estinmated sal vage val ue, to be
spread out over the tinme of purchase. This distinction,
however, provides absolutely no basis whatsoever for
refusing to recogni ze depreciation as a cost of doing
busi ness.

14. In fact, the only rational alternative to allow ng
depreci ation of the expense of acquiring an asset over the
useful life of the equi pnrent would be to permt the cost of
t he equi pnment to be recognized in full at the tinme the
expense i s incurred.



15. If the Secretary took the position that the expense
of a capital asset purchased on credit should be recognized
as the loan is repaid, | wuld still object on the ground
that such a schene is arbitrary and unfair. | woul d object
because equi pnent purchased with borrowed funds results in
an out - of - pocket cost which is just as real as the cost of
equi pnent purchased fromequity or fromfunds given to the
sel f-enpl oyed person or from any other source. In each
case—+egardl ess of the source of the funds—the cost is
i ncurred when noney passes fromthe sel f-enployed person to
the seller of the equipnment, resulting in the acquisition
of the equi pnent. The proper way to recogni ze that
acqui sition expense, as explained, is over the useful life
of the asset as that asset contributes to the production of
incone. It makes no sense for the timng of the expense to
depend on the fortuity of the repaynent terns of a | oan
taken out to buy the equi pnent because the cost of the
equi pnent has al ready been incurred at the outset, before
the loan is repaid. Notw thstanding all these objections,
however, at |east such a schene would recogni ze the cost of
the capital asset at some point. Yet the Regul ati ons even
prohibit this schene. They specifically prohibit a
deduction for “[p]aynent on the principal of the purchase
price of incone-producing real estate and capital assets,
equi pnent, nmachi nery, and ot her durable goods.”

16. Accordingly, in my view, the Secretary’s decision
to deny any recognition of the cost of depreciable assets
makes no sense at all.

17. I n pronul gati ng anendnents to the Regul ati ons at
i ssue, the Secretary gave the follow ng explanation for his
position:

“All ow ng such costs when determ ning net self-
enpl oynent incone results in an exenption of

[ @] nounts not constituting ‘actual costs’ to the
househol d; househol ds are, in a sense, given a
deduction in advance for the cost of capital goods,
which is otherw se not allowed.”

46 F. Reg. 4646 (Jan. 16, 1981). This explanation contains
three rationales for the denial of depreciation deductions.
| will discuss themin turn.



18. The first is that depreciation results in an
exenption or allowabl e expense for anmounts not constituting
“actual costs.” One interpretation of this rationale is
that “actual costs” neans cash or out-of-pocket expense and
the Secretary’s Regulations intend to only allow a
deduction for cash capital expenses. But, of course, the
Regul ations do not allow for the cost of equi pnent
purchased with cash. Nor do they allow for the cost of
depreci abl e equi pnent paid for over tinme in a credit
transaction. They sinply disallow the cost, period.

19. Alternatively, the Secretary may have neant that
capital costs in general are not “actual costs.” But this
woul d plainly be absurd. The cost of a capital asset is an
actual cost in every sense of the phrase, as enphasized
above. The only issue is the period of tinme over which the
cost shoul d be recognized.

20. The second rationale of the Secretary is that to
al |l ow depreciation would be to allow a deduction in advance
of the actual expense. It is very difficult to understand
how t he Secretary reached this conclusion because the
preci se reverse is true. Depreciation deductions are
al ways, and by definition, deductions taken after capital
goods are acquired, to reflect the portion of their value
that is consuned during the current period. One cannot take
a deduction of an asset that one does not yet own.
Depreciation is never taken “in advance,” but quite the
opposite. Depreciation is a way of deducting a capital cost
gradual ly over the useful life of the asset, and is an
alternative to expensing entirely in the year of
acqui sition.

21. The only explanation for the Secretary’ s rationale
t hat depreciation represents a deduction “in advance” is a
confusi on between depreciation deductions and deposits into
an equi pnent replacenent reserve fund. If this is so, it
represents a startling ignorance of the purpose for
recogni zing the cost of depreciation in the production of
i ncone. Depreciation is a way of recognizing the val ue of
the consunption of an asset already acquired. As expl ai ned
above, it is nmeasured by the original cost of the equipnent
(not its replacenent value) reduced by the sal vage val ue
and it is taken over the useful life of the asset. It has
nothing to do with saving up for the purchase of a new



asset sonetine in the future. Though a sel f-enpl oyed

i ndi vidual may, indeed, put cash aside to pay for the
eventual replacenent of assets, such savings to cover
estimated future replacenent costs do not necessarily bear
any relationship to the actual costs of existing assets;
nor do econom sts or accountants ever argue that such

savi ngs deposits can or should be recognized as an expense.

22. The third rationale contained in the Secretary’s
expl anation seens to be that depreciation deductions are
sone kind of a subterfuge, because they result in a
deduction of a cost which is “otherwi se not allowed.” The
obvi ous question raised is: not allowed by whon?
Accountants require recognition of depreciation. The
I nternal Revenue Code requires it. There is nothing in the
Food Stanp Act that requires or even inplies that
deductions for the purchase of capital assets are
disallowed. It is only the Secretary’s own arbitrary
Regul ations that “otherw se do not allow’ the deduction of
the principal paynents on |loans to acquire capital assets.
The Regul ati ons appropriately do not provide for the
repaynment schedule on a | oan as the neasure of the cost of
a wasting asset, as expl ained above. But that does not
justify a failure to recognize the universally recogni zed
proper nethod of recognizing the cost of depreciable
equi pnrent. In sunmmary, this part of the Secretary’s
reasoning is at best circuitous.

23. The Secretary’'s Regul ations are not only arbitrary
and unjustified, but they are unfair and discrimnatory as
well. A sinple exanple explains why. A self-enployed
i ndi vi dual may conduct business either wth equi pnent that
is owmed or equipnent that is rented. If the equipnent is
owned, no allowance is permtted under the Regul ations for
the cost of the equipnment, at the time of purchase or as it
is consuned through use. In contrast, if the sanme equi pnent
is | eased by the self-enployed individual, the Regul ations
permt full deductions for rent. In making equi pnment rental
paynments, the self-enployed individual is indirectly making
paynments for equi pnment depreciation. This is a matter of
el ementary econom cs, for the anobunt of rent charged by the
owner of the equipnment nust be sufficient to cover the cost
of the equipnent as it depreciates. The equi pnent |essor,
after all, is in business to nake a profit, i.e., to earn a
return over and above the costs of acquiring and



mai nt ai ni ng the equi pmrent. As wth any busi ness, asset
acqui sition costs consist of depreciation, as expl ai ned
above. Accordingly the Regul ations reflect a bl atant

prej udi ce agai nst the ownership of depreciable assets for
pur poses of the Food Stanp Program

24. Not only is such discrimnation wthout any
econom c justification, or any other justification that I
can imagine, but it appears to contradict the intent of
Congress when it enacted the program In House Report No.
95-464, reproduced in 1977 U S. Code Cong. and Admi n. News
1978 at page 2067 the authors of the Food Stanp Program
expl ai ned:

The tools of a tradesman woul d, of course, remain
excl uded as i ncone-produci ng property, thereby
provi ding access to the food stanp programto the
smal | busi nessman who has fallen on hard tines or
has beconme tenporarily disabled with little or no

i ncone and who would not have to sell all of his
equi pnent in order to becone eligible and, thus, be
forced to becone al nost a pernmanent ward of the
state sinply in order to eat.

Congress clearly intended that the ownership of incomne-
produci ng equi pnrent by a self-enpl oyed individual would not
di squalify that person fromeligibility under the Food
Stanp Program It does not nake sense, then, to pronul gate
Regul ations that discrimnate agai nst the sanme person by
reason of his or her ownership of such assets.

25. By excl udi ng i ncome-produci ng assets fromthe asset
test, Congress avoided creating an incentive for potenti al
Food Stanp recipients to sell business equi pnent in order
to becone eligible for benefits. Yet the Regul ation
di sal | ow ng the deduction for depreciation on such
equi pnent causes just that incentive. The exclusion of
depreciation fromincone could force an individual
otherwise eligible for benefits, to sell the very assets
that in the long run could provide the basis for self-
sufficiency. Such an individual may be “forced to becone
al nost a permanent ward of the state,” dependent on the
Food Stanmp Program and ot her prograns, such as AFDC. This
runs directly counter to the purpose of the Food Stanp
Program as well as the purposes of AFDC and SSI.



26. In summary, | have concluded that the portion of
the Regul ations that refuses to allow an offset for
depreciation for purposes of eligibility and benefits under
t he Food Stanp Program for self-enployed individuals is
arbitrary, irrational, discrimnatory and w thout any
justifiable basis. The decision to exclude depreciation as
an all owabl e expense can only be the product of a
m sunder st andi ng of the concept of depreciation and its
function in business operations.

DATED:

Peter S. Fisher
STATE OF | OM December 20, 1993
JOHNSQN, SS

Personal | y appeared before ne the above-nenti oned
Peter S. Fisher and nmade oath that the statenents contained
in his Affidavit are based on his own personal know edge
and are true.

Bef ore ne,




