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G\maﬁ HE American health care system is in the midst of

profound and often bewildering transformations as

it aggregates into larger networks dominated by

considerations of capital. The currently fashionable

&3 Qg image of health care is that of the competitive free
P ) market.

Many are uncomfortable with this metaphor. We propose that
because of the nature of the health care “product,” the structure of
the health care industry, and the role which health care plays in the
advancement of human well-being, the health care industry should be
considered an industry affected with the public interest (1,2).

The popular view of public utilities has been as entities requiring
regulation because they have been local monopolies. But, in legal
doctrine, their regulation has stemmed as much from their being
determined to be “industries affected with a public interest” (3).
Though never regulated as explicitly or coherently as the public util-
ities, and never as obviously organized as local monopolies, the
health care industry is being subjected to evolutionary pressures strik-
ingly parallel to the telecommunications and power industries. All are
being deregulated to permit increased price competition in the belief
that this will lower costs, especially to large payers (4).

The body of public utility law and regulation that has evolved over
the last century can be best understood as a triangle of public inter-
ests: public accountability, universal access, and quality of service (5).
As the health care, power and telecommunications industries become
increasingly competitive, the heritage of this triangle remains a valu-
able touchstone to create public policy (6). Even Adam Smith recog-
nized that unconstrained competition creates winners and losers, not
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just among producers, but among consumers as well. The triangle of
public interests is a framework through which to advance the public
interest. In particular, it points to solutions to the most shameful
deficiency in American health care—the lack of universal coverage.

THE RATIONALES FOR REGULATION

Regulation is as old as the fundamental democratic precepts which
underlie this nation (7). It is traceable to medieval Europe, when gov-
ernment first declared that prices charged for particular “public”
products such as tollways and inns must be “just and reasonable” (8).

No single set of circumstances adequately explains every instance
of economic regulation. Three factors are widely cited: the presence
of concentrated economic power; the grant of public perquisites; the
potential for public harm (g).

Concentrations of Economic Power. The presence of monopoly, or
at least dominant economic power, serves as the first basis for public
regulation (1o). In a “natural” monopoly, a single firm can provide
the least-cost service over the entire range of demand (11). Early
twentieth century telecommunications and electric power technology
aptly illustrated this phenomenon. When natural monopoly has
existed, states sanctioned their monopoly status but imposed regula-
tion to prevent consumer abuse (12).

Monopoly power alone, however, is neither necessary nor sufficient
to justify public regulation. Not even in Musnn v. Illinois (13), the case
in which economic regulation in the United States was first judicially
approved, did the Supreme Court specially predicate the power to
regulate on the monopoly by the affected industry. In words still
applicable today, the Court held instead that it was the public inter-
est, not the monopolistic character, of the grain industry, that justified
regulation. Whether or not an industry should be regulated, in other
words, does not depend on whether it is “competitive” (14).

Public Perquisites. The grant of special privileges to a private cor-
poration is a second basis for imposing obligations enforceable
through public regulation (9). Public utilities have been granted the
right of eminent domain for their facilities (1 5). Since, under the U.S,
Constitution, private land cannot be involuntarily taken for private
use, the public has a right to ensure that the industry so supported is







